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nJ. M. et al. v. Bradley et al.,

[2004] O.]. No. 2312, a deci-
sion released on June 3, 2004, the
Ontario Court of Appeal ruled
that the Superior Court of Justice
has jurisdiction under s. 1 of the
Negligence Act, R.S.0. 1990, c.
N.I to apportion fault or neglect
in a multi-party tort action to
those defendants who have set-
tled and will not be parties to the
action at the time of trial. In so
holding, the Court considered the
effectiveness of “Pierringer” set-
tlement agreements.

In January 1997, the plaintiffs
commenced an action claiming
damages for historical sexual
abuse and assaults, allegedly per-
petrated on them by the defen-
dants, who were the organiza-
tions, supervisors and partici-
pants associated with the youth
activities of the Salvation Army
or Orange Lodge between 1960
and 1991. By September 2002,
the plaintiffs entered into settle-
ment agreements with some, but
not all of the defendants. The
settling defendants each entered
into, what is described as, a
“Pierringer” settlement agree-

ment, (which originated in Pier-
ringer v. Hagaer, 124 N.W.2d 106
(Wis. S.C. 1963)). Under a
“Pierringer” settlement agree-
ment, the settling defendants are
permitted to exit the action by
settling their claims with the
plaintiff and an attempt is made
to eliminate any joint liability the
settling defendants might be
found to have with the remaining
defendants.

“Pierringer” settlement agree-
ments (and “Mary Carter” agree-
ments, where, inter alia, the set-
tling defendant remains engaged
at trial) have been characterized
as a new generation of settlement
agreements developed in re-
sponse to increasingly complex,
lengthy and expensive litigation.
Instead of trying to resolve all
issues, their aim is to proactively
manage the risk associated with
such litigation, with contracting
litigants preferring the certainty
of settlement to the uncertainty
and cost of a trial and the possi-
bility of an undesirable outcome.
As the non-settling defendants
are only responsible for their pro-
portionate share of the loss, a
“Pierringer” agreement has been
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called a “proportionate share
settlement agreement.”

The settlement agreements
reached in this case contained
both an indemnity clause pro-
vided by the plaintiffs in
favour of the settling defen-
dants (to address any portion
of the damages a Court may
determine is attributable to
their fault, and for which the
non-settling defendants would
otherwise be liable due to the
joint and several liability prin-
ciple), as well as the plaintiffs’
agreement to limit their claims
against the non-settling defen-
dants to only their several,
rather than joint and several,
shares of liability. In February
2003, a court approved the
agreements and dismissed the
action against the settling de-
fendants. However, one of the
non-settling defendants grew
concerned that as a result of
the agreements, the trial judge
would be prevented from ap-
portioning liability amongst all
of the defendants. The non-
settling defendant moved to
set aside the dismissal, which
led the parties to submit a
special case for the court’s
opinion with respect to this
issue.

The motion judge reviewed the
Ontario Court of Appeal’s de-
cision in Martin v. Listowel
Memorial Hospital (2000), 51
O.R. (3d) 384 (C.A.), where
the Court held in obiter that a

court can only apportion de-
grees of fault under s. 1 of the
Negligence Act to a defendant
who is a party to the proceed-
ings. On the basis of that
case, the motion judge con-
cluded that the Superior
Court of Justice lacked juris-
diction to apportion fault or
neglect to the settling defen-
dants at trial. The plaintiffs
appealed this decision.

On appeal, Cronk J.A., for the
unanimous Court, reversed
the motion judge’s finding
and concluded that neither
the reasoning in the Martin
case, nor the language of s. 1
of the Negligence Act, precludes
the apportionment of fault or
neglect at trial to one or more
of the settling defendants.
She distinguished the Martin
decision on the basis that the
settling defendants in this ac-
tion were not strangers to the
litigation. In Martin, the per-
son against whom the finding
of contributory fault or ne-
glect was sought was not a
person sued in the litigation.
In contrast, the settling defen-
dants in this case were sued by
the plaintiffs and defended
the action. They were given
proper notice of the plaintiffs’
allegations, were provided
with a full opportunity to re-
spond and voluntarily elected
to enter into a pre-trial settle-
ment.

Furthermore, there was no
question of potential unfair-

ness or prejudice to any of the
parties from the implementa-
tion of the settlement agree-
ments. The terms of the
“Pierringer” settlement agree-
ment employed by the plain-
tiffs and the settling defen-
dants acknowledged that the
non-settling defendants would
be held accountable for their
several liability only and the
parties to the settlement
agreed that the trial judge may
apportion fault or neglect
against them, even though
they would not take part in the
trial. Therefore, there was no
risk that a gap in liability attri-
bution will arise. Moreover,
the settling defendants agreed
to be discovered, should dis-
covery of them be sought, so
there was no suggestion of po-
tential procedural unfairness to
the non-settling defendants.

Cronk J.A’s decision is consis-
tent with the rulings of other
provinces concerning the im-
plementation of “Pierringer”
settlement agreements. Those
rulings emphasize that the ad-
ministration of justice is not
facilitated by requiring the in-
volvement of a litigant at trial
for purely procedural purposes.
Furthermore, the Court’s rea-
sons emphasize the public in-
terest in promoting pre-trial
settlement, especially in com-
plex, multi-party litigation.
The implementation of agree-
ments, such as “Pierringer” set-
tlement agreements, serves to
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shorten the duration of the
trial, reduce the legal costs of
the parties and encourage the
efficient use of judicial re-
sources. Cronk J.A. con-
cluded that “Pierringer” set-
tlement agreements should be
supported in situations simi-
lar to the instant case where

the fairness of the settlement
is unchallenged and no preju-
dice arises from the full im-
plementation of the settle-
ment. Her Honour empha-
sized that “[c]ases of this
kind cannot be rendered
‘unsettleable’ for all practical
purposes, without just and
substantive cause”, which did

not arise here.

The Court’s recognition of in-
novative settlement arrange-
ments will provide support
and encouragement to liti-
gants and their counsel to
endeavour to reach such reso-
lutions in appropriate cases.

The Court of Appeal Interprets Athey

by Richard Horak

n Cottrelle v. Gerard (2003),

67 O.R. (3d) 737 (O.C.A)),
the Plaintiff had a pre-existing
vascular condition. After con-
tracting an infection she al-
leged that her doctor was negli-
gent in diagnosing the prob-
lem. Ultimately her leg was
amputated.

The Plaintiff argued that the
negligence of the Defendant
caused a “loss of a chance” to
save the leg. While there was
expert evidence to this effect,
none of the experts were pre-
pared to say that this opportu-
nity was anything beyond a
possibility.

Although the trial judge found
in favour of the Plaintiff, the
decision was overruled by the
Court of Appeal. The court
held that the Plaintiff must
prove on a balance of probabil-
ities that the Defendant’s neg-
ligence caused the loss; a possi-

bility was not enough. While
the Court of Appeal acknowl-
edged that the “but for” test of
causation was in some cases
unworkable and ought to be
replaced by the “material con-
tribution” test, as set out in
Athey, Cottrelle was not one of
these cases. To the Court of
Appeal the question was as
follows:

“Could the actions of
the Defendant have pre-
vented the outcome
caused by the infection
and the pre-existing vas-
cular condition?”

As this could not be proven on
a balance of probabilities, the
action was dismissed.

Cottrelle has been followed in
a number of trial decisions.
One such decision, which
found its way to the Court of
Appeal, was the case of Ortega
v. 1005640 Ontario Inc.,
[2004] O.J. No. 2478

(O.C.A.). In Ortega, the Plain-
tiff was shot after leaving a
nightclub. It was argued that
had the Defendants had uni-
formed guards present at the
nightclub the risk would have
been reduced.

In applying Cottrelle, the
Court of Appeal noted that
even if the risk would have
been diminished by the pres-
ence of uniformed guards, this
did not prove causation. A
court would have to find that
the failure to provide the uni-
formed guards made the killing
more likely than not.

The decisions in Cottrelle, Or-
tega and other recent cases es-
tablish that the decision in
Athey is not the panacea hoped
for by Plaintiffs” counsel. Cau-
sation must still be proved on
a balance of probabilities.
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Hughes Amys LLP are pleased to welcome Frances Bertucci and Ian Chai who have joined
the Firm as Associates in our Toronto office.

We wish to congratulate Frances on her call to the Bar.
The Partners are also pleased to announce Marc Spector (formerly of Singleton Urquhart in

Vancouver) has joined the Firm as an Associate in our Toronto office. Marc will continue his
practice in insurance litigation.




