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Interpreting an All Risks Property Policy:
How Deranged must the circumstances
be for the “Derangement” Exclusion to

Apply?

by Michael Teitelbaum

In Caneast Foods Limited .
Lombard General Insurance Com-
pany of Canada, 2008 ONCA
368, the Ontario Court of Ap-
peal recently grappled with the
meaning of “derangement” in
an exclusion of an all risks
property policy, and found that
the facts were not sufficiently
deranged for the exclusion to
apply: As a result, the Court
dismissed the insurer's appeal
and held that the insured, a
pickle manufacturer, was enti-
tled to coverage for spoilage of
its pickles arising from the re-
gional power blackout on Au-
gust 14th, 2003 during which
the supply of electricity to
Caneast's refrigeration equip-
ment was interrupted for 27
hours.

At first instance, the motion
judge, Justice Brown, ruled that
the “change of temperature”
and “mechanical or electrical
breakdown or derangement”
exclusion clauses did not apply.
The appeal turned on the nar-
row ground that Brown J. erred
in his interpretation of
“derangement”.

The “mechanical breakdown
or derangement” and
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“temperature” exclusions pro-
vided that the policy “does not
insure against loss or damage
caused directly or indirectly . . .
4) by centrifugal force, me-
chanical or electrical break-
down or derangement in or on
the premises . . ." or “5) by
dampness or dryness of atmos-
phere, changes of temperature,
freezing (except with respect to
insured water pipes), heating,
shrinkage, [etc.] . . . but this
exclusion does not apply to loss
or damage caused directly by a
peril insured and not otherwise
excluded under this form . . .".

Justice Brown referred to two
earlier Court of Appeal deci-
sions that dealt with the August
2003 power blackout: Fresh
Taste Produce Ltd. v. Sovereign
General Insurance Co. (2005), 27
C.C.LIL (4th) 7 and 94325 On-
tario Inc. v. Commonwealth Insur-
ance Co. (2006), 81 O.R. (3d)
399.

In Fresh Taste, the Court of Ap-
peal upheld the motion judge’s
decision there was no coverage
because of the two aforemen-
tioned, identically worded, ex-
clusions, but did so on the basis
of the “temperature” exclusion,
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without specifically addressing
the applicability of the
“mechanical breakdown and
derangement exclusion”.

The Court of Appeal in Com-
monwealth upheld the applica-
tion judge’s finding that the
blackout was the proximate
cause of the loss. Insofar as the
“temperature” exclusion was
concerned, the Court distin-
guished Fresh Taste because the
exclusion in Commonwealth had
the additional wording provid-
ing that the exclusion does not
apply to “loss or damage
caused directly by a peril other-
wise insured and not otherwise
excluded under this section”.
There, the loss was caused by
the power outage, “a peril oth-
erwise insured”, which was not
“otherwise excluded” under the
Section.

Given the Commonwealth case,
Lombard’s counsel conceded
no arguments could be made
on proximate cause or the
“temperature” exclusion, and
relied on the “mechanical
breakdown and derangement”
exclusion.

The Court, (Borins ]J.A., speak-
ing for a three-member panel
which also included Rosenberg

and Epstein J]J.A.), found that

the motion judge applied the
proper principles of interpret-

ing an insurance contract in
construing the “mechanical
breakdown and derangement”
exclusion, and arrived at the
correct result.!

Before embarking on its analy-
sis, the Court briefly summa-
rized those principles at para-
graph 23 of its Reasons, as fol-
lows:

The insurance policy is a
contract. The ordinary
rules applicable to the in-
terpretation of contracts
apply. The wording of the
insurance contract must
be given its plain and or-
dinary meaning. The in-
surer has received consid-
eration for the coverage of
stipulated risks. The
promised coverage creates
reasonable expectations
on the part of the insured.
If a loss falls within the
ambit of the risks cov-
ered, the insurer must in-
demnify the insured for
its loss, subject to the ap-
plication of any exclusion
clause, Coverage clauses
should be construed
broadly and exclusion
clauses, narrowly. Since
insurance policies are es-
sentially adhesionary, the
standard practice is to
construe ambiguities
against the insurer.

At paragraph 24, Borins J.A.
agreed with Brown J. that both
“breakdown” and
“derangement” refer to an
“internal problem or defect in a
machine, and not to the ma-
chine's failure to operate due
to an interruption to its power
supply caused by a regional
blackout”. He continued:

Caneast’s refrigeration did
not stop because of some
internal defect; it stopped
because the power to it
was cut off. Moreover, 1
agree with the motion
judge that had Lombard
intended to exclude black-
outs from the perils cov-
ered by the policy, it
would have been a simple
matter to do so.

In addressing the meaning of
“derangement”, various dic-
tionary definitions were cited
to the Court. Borins |.A. noted
that the motion judge correctly
observed that the phrase
“mechanical or electrical de-
rangement in or on the prem-
ises” has received little judicial
consideration. His Honour
continued at paragraphs 25-26:

. . .“Derangement” is an
odd word to be used in
an exclusion clause in an
insurance policy. It is
generally used in respect
(Continued on page 3)

1. In 5o doing, the Court stated that the decision of Leo DeLuca Enterprises Inc. v Lombard General Insurance Co. of Canada, |2008] ©.], No. 1230 (§.CJ), released three

weeks before this appeal was argued, was incorrectly decided. Patterson 1. relied ‘on the same exclusion ¢lauses w find no coverage was avallable in another August

2003 blackous case, disagresing with Brown [’s decision in this case. and finding that “the derangement exclusion will apply regardless of the cause. internal or exter-

nal” Borins [/A. stated: “Pawerson 1. erred in his interpretation of the derangement exclusion inf holding, in effect. that a machine dependent on electricity that

‘operates’ as expected when the electricity is cut off Is deranged. A further problem with DeLucs is that the motion judge appeared o find that the temperature
exchusion also applied. 1t i¢ unelear from his reasons whether he was r eferred to this coun’s decision in Commonwealth ™
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to mental health and is
synonymous for the im-
pairment of bodily func-
tion. This is confirmed
by a Quicklaw search of
about 500 Canadian,
American and English
cases in which the word
“derangement” is
found. In virtually all of
the cases, the word was
used in respect to mental
health or bodily func-
tion. Indeed, the only
instances in which
“deranged” is considered
are those referred to in
these reasons.

Both Caneast and
Lombard relied on the
same dictionary defini-
tion of “derange” — “to
disturb the normal
state, working, opera-
tion or functioning
of.” However, each
party differed on the
application of the defi-
nition to the power out-

age. In essence,
Lombard’s position was
that there is a derange-
ment if the power sup-
ply is not functioning
properly. This is proba-
bly correct, and accords
with the definition of
“derangement”. Howeve
r, that is not what hap-
pened here. As the trial
[sic] judge held, the
electrical supply was
not disturbed by the
blackout. There was no
electrical supply to be
disturbed; because of
the blackout there was
no electrical supply.
What happened was
more than a disturbance
of the electrical supply
to Caneast’s refrigera-
tion equipment. There
was no electrical supply,
and, as a result, the re-
frigeration equipment
failed to operate. It fol-
lows that the motion
judge did not err in giv-
ing “derangement” its

plain and ordinary
meaning and in finding
that the electrical de-
rangement exclusion did

not apply:

Thus, the Court appears to
find that if the power supply to
the insured’s location had
ceased to function, it would
have been deranged, and the
exclusion would have appar-
ently applied? However, as
there was no disturbance of the
power supply, but rather a
complete absence of electrical
power, there was no “electrical .
. . derangement . . . in or on
the premises”, and the exclu-
sion was not engaged.

Ultimately, as this case demon-
strates, even an unusual term
can be interpreted, and if it is
not precise enough to address
the facts at hand, given it is
part of an exclusion which
must be interpreted narrowly, it
will not be sufficient to avoid
coverage.

Mustapha v. Culligan; Foreseeability and Ordinary Fortitude

by Richard F. Horak

Now that the furor over the
Supreme Court of Canada's
landmark decision in the "fly in
the bottle" case, it is time to
consider the significance of this
decision. While we can expect
the decision to be debated at
length for years to come in law

schools across the country, its
application in the courts may
well be very limited.

The Supreme Court of Canada
had no difficulty in concluding
that the Defendant owed the
Plaintiff a duty of care, that
the Defendant's behaviour had
breached the standard of care

and that the Plaintiff had sus-
tained damages. However, the
Plaintiff failed to establish that
his damages were caused in law
by the Defendant's negligence,
as the damages were too re-
mote to allow recovery.

In determining whether a harm

(Continued on page 4)

2. Nowwithstanding its earlier comment that the reference to derangement is o an Inter fial probiein or defect In 2 machine.
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was reasonably foreseeable,
the Supreme Court of Canada
made it clear that "possibility”
was insufficient. An objective
standard must be applied; the
question is "what a person of
ordinary fortitude would suf-
fer ... unusual or extreme reac-
tions to events caused by neg-
ligence are imaginable but not
reasonably foreseeable".

No evidence was called at the
trial by the Plaintiff to show
that it was foreseeable that a

person of ordinary fortitude
who saw flies in a bottle of wa-
ter would suffer serious injury.
Rather, the trial judge had ap-
plied a subjective standard,
focusing on the individual
Plaintiff. ~As a result, the
Plaintiff's claim was dismissed.

The Supreme Court of Canada
made it clear that, once a
Plaintiff had passed this
"threshold test" the Defendant
must take the Plaintiff as it
finds him for the purposes of
damages. The “thin-skulled

Plaintiff” doctrine still exists,

As a practical matter, we ques-
tion how many Plaintiffs will
fail to satisfy the threshold
test enunciated by the Su-
preme Court of Canada. It is
only the most extreme and un-
usual situations which will
likely fail to surpass this pre-
liminary hurdle; while a new
bar has been set, it is at such a
low height that most Plaintiffs
will overcome this with ease.
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We are pleased to announce that Vanessa Tanner will join the firm as of July 14. Vanessa was
called to the bar in 2002 and has been practicing in the insurance field since then; she will con-
tinue her practice out of our Toronto office.

Jamie Trimble recently acted as the co-chair at an Ontario Bar Association Seminar entitled "The
Jury Trial and You II: Unwrapping the Enigma.
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